January 8, 1954
Opinlon Ko, 54=2

TO: The HNonorable Havry S. Ruppelius
o House of Representatives
1505 North Fifteenth Avenue

Phoenix, Arizona

RE:A Small loan licensees?t sécurity;

interest rates,

- QUESTIONS: (1) May the holder of a small
' - - loan licengse lend money by virtue
of his small loan license and take
~chattels of other personal proper-
-ty as securlity for said locn, 1, €.
can he take generally as sccurlty

for a loan?

(2) tay a mevrchant, for example
a garage owner, charge more than

. the legal rate of interest in the
nature of a carrying charge for
work done where payments therefor
are deferrcd over scveral months
or, in other words, may the merchant
charge the rate of interest allowed
to ba charged for a small loan

liconsee?

In answer to your first questlion there appecars to be no‘prOw
vislon prohlbiting a small loan licensee from taking personal

property as sccurity for a . loan, apart
bined in Sections 51-822 and 51-823, A
supra, providea:

from the restrictions com-
«C.h, 1939, Section 51-822,

"51-822, lushond and wife must sien chattel
norioame~=Lxceptlon--tasentlal articles not

Io be rovtencode~-lo licensece shall take a

chattel mortgage, or other encumbrance on

household furniture, then 1n use and possession
of the borrower, if married, unless his spouse
be a party to such conveyance, or assent there-
to in writing indorsed or annexed thereto; 4
the borrower and hils spouse have lived separate
and apart for at least five (5) months prior
thereto, such spouse need not Join therein or
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Join a borrower in the asgent thereto, NO
chattel mortgage, or other encumbrance, -
shall be taken upon kitcheon utensils, china-
ware, glassware, cutlory, food, bedclothes,
beddlng, curtaing, clothing and other family
wearing apporel in the use and posgession of
the borrover, or member of his family."

Section 51~823, supra, provides-~  ~

f51-823, Sqle ‘wnder chattel wort?age.--
Should a chattel mortgage teken by vhe
licensee be iIn default, i1f it contains
power of sale, such sale may he made upon
such notice and terms as therein agrecd, '
without foreclosure procecedings, A report
of such sale shall be £iled with the liceng~
ing officlal, within fifteen (15) days there~
after, and a copy kept by the licensee, for
one (1) year thercaft ter for inspection by
any person interbsted.
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It is to be noted that various statutes 1n the Small Ioan Act
epparently antlcipated that deposits of security would be given in

conncetion with loans made by a licensee,
A.C.A, 1939, sets forth the manner of making a loan and
This scction provides, ‘in part;

51"’820,

payment and satisfaction thoreof.

'51~820. quncr of making_loan—- Payent
=~Satisfaciion ~-Lvery dicanscd money-
lender shall state in every evidence of
indebtedneos, the date of 1ts execution,
the amount of money actually lent, the
-eharges to be paid for compensation,

 expenses and losges and the dates and

amounts of repayment agreed upon, and

~ delilver to the borrower, at the time a

loan 1a made, & pass3 book, or card stating
in clear terms the date, emount and compen=~
satlion for interest, fees, expenses and
loases for the loan and dates and amounts
of repayment agreed upon, the nature of the
gecurlty glven, also the nancs and addrecses
of both borrower and licensed noney~1ender.
# % %% & " (Egphasis supplied,)

For example, Section

Thus 1t 13 apparent that the Legi»lature was cogniz nt of the

fact that a sccurity could be gilven and therefore included the
requirement that the passbook or card show the nature of the

security given,
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However, under the clrcumstances
loan licensee night be considered to be acting as a
he would be pubJect to the restrictions
of Sections 43-4101 through 43-4106, A.C.A, 1939, whexrein the

the small

pawnbroker in which case

business o

; With reference to your second inquiry, the laus of the State
of Arizona have provided that the moximum rate of interest which

¥y indebtedness 43 six percent per

88 a different rate (up to eight percent per annum) 1s

ting, with the excepilon of money loaned

Small Loan Aet, Sectlon 36-101, A.C.d, 1939, provides

@s followss . . oo oo o T T T SRR

may legally be charged for an
annum unle
contracted for in wri

under the

of pix dollars ($0,00) upon one hundred dollars

- dn Che Judgment,”
SR In' addi'{:

&

provision:
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f & pawnbrokerage is regulated,

“364101.'.Légai'rate 6f intorest .~~The interest

for any legal indebiecdness snaii be at the rate

($100) for a year, unless a different pate is.

contracted for in writing. A rate of interest,

not to exceced elght (8) per cent per annum, if
egreed to iIn writlng, signed by the debtor,

shall be pald; a Judmment renderad on such agreem=
- ment shall bear the rate of lnterest provided for

in the agreement, and it shall be so specified

'36-102.‘ Usury,prbhibiﬁed.~~Pen51ty.--No personA

shall directly or indirectly take or receive in
money, goods, or things in action, or in any

“other wey, any greater sum or any greater value

- on one Iundred dollars ($1C0) for one (1
‘any person, c¢ontracting for, rescrving or receiv-

48,00)
year;

or things in actlion, then eilght dollars

for the loan or forbearance of any moneyg goods,‘

ing, directly or indirectly, any greater sum or
value, shall forfeit all 1ntepast."_ :

Lastly, Section 36-103, A,C.A. 1939, provides:.

"36~103, Pagmant of usurilous 1htérest to appl

. on_princloale~-inere & Sreater pate O Aintersst
than eight (&) per cent per annum has been con-

tracted for, reserved, or recelved, directly or
indirectly, all payments of noansy or property
made on account 2f such interest, or as induce-
ments to contract for more than eight (8) per
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described by your question,

ion, Section 36-102, A.C.A, 1939, makes the following
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-eent per ennum, whether made in sdvence or not,

shall be deemsd and taken to be payments made
on account of the prineipal, and in an action

~ brought to reoover the amount of the obligation

f'the'court_shall_renderfJudgment for no greater
~sum than the balance found due upon the pringigsal,
' ‘without interest, after deducting such payments b e

- _The language contained in the above-quoted statutory sections
18 clear and unanblguous, Therefore, the opinion of the Department

" of Law is that in the absence of a written contract to the contrary"'

any legel indebtodness carries interests et the rate of six percent

6%) per annunj the maximum awount thet nay be charged under a - ,
contract in writing 1s eight percent (8%) per annum, Thus caryrying
charges imposed by a merchant would necessarlly be limited to the . .
interent rates prescribed by Section 36-101, supra, Such & nerohant
could not charge the rate of interest allowed to be charged by a
small loan licensece, as a carrylng charge for work done,
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~ ROSS F. JONES
© The Attorney Ceneral
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